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RECOMMENDATION FOR DISPOSITION

APPEARANCE: M. Douglas A Hanson of Schulyer, Roch & 2Zw rner
appeared on behalf of Engel wood Health Servi ces.

SYNOPSIS: The sole issue to be decided in this proceeding is
whet her nine parcels of real estate, identified by Cook County Parcel
I ndex Numbers 20-17-414-024 through and including 20-17-414-032
(hereinafter collectively referred to as the "subject parcels"” or the
"subject properties"), were "actually and exclusively wused for

charitable or beneficent purposes...” within the neaning of 35 ILCS



205/19.7.% In relevant part, that provision exenpts the follow ng from

real estate taxation:

Al'l property of institutions of public charity,

al | property  of benefi cent and charitable
organi zati ons, whether incorporated in this or
any other state of the United States ... when

such property is actually and exclusively used
for such charitable or beneficent purposes and
not |eased or otherwise used with a view to
profit ...[.]

The controversy arises as follows:

On Novenber 1, 1993, Engelwood Health Services O ganization
(hereinafter the "applicant") filed an exenption conplaint with the
Cook County Board of (Tax) Appeals (hereinafter the "Board"). Sai d
complaint alleged that each of the subject parcels was exenpt from
1993 real estate taxes under Section 19.7. Dept. Ex. No. 1.

The Board reviewed applicant's conplaint and nmde no

recommendation” to the Departnment of Revenue (hereinafter the

"Departnent") as to the exenpt status of each parcel. (1d.). The
Departnent reviewed all information transmtted by the Board and
issued a certificate denying all of the requested exenptions on

Cctober 13, 1995.
Applicant later filed a tinmely request for hearing as to the

Departnent's deni al and subsequently presented evidence at a fornmal

1. In People ex rel Bracher v. Salvation Arny, 305 Ill. 545
(1922), the Illinois Suprene Court held that the issue of property tax
exenption will depend on the statutory provisions in force at the time
for which the exemption is clained. This applicant seeks exenption
from 1993 real estate taxes. Therefore, the applicable statutory
provisions are those contained in the Revenue Act of 1939 (35 ILCS
205/ 1 et seq).




evidentiary hearing that took place on August 12, 1996. Fol | owi ng
subm ssion of all evidence and a careful review of the record, it is
recommended that the subject parcels not be exenpt from 1993 real
estate taxes.

FINDINGS OF FACT:

1. The Departnent's jurisdiction in this matter and its
position therein, nanely that the subject properties were neither in
exenpt use nor being devel oped for sane during 1993, is established by
adm ssion into evidence of Dept. Ex. No. 1.

2. The subject parcels are located at 60th and Geen Streets
in Chicago, IL. A quit claimdeed establishes that applicant acquired
its ownership interest therein on March 8, 1990. Dept. Ex. No. 1.

3. An Affidavit of Use (hereinafter the "affidavit) indicates
that the subject parcels were fornerly included in a larger conplex
that included the Engelwdod Hospital Building. Said affidavit also
poi nts out that each of the subject parcels forned a vacant lot within
that conplex. Dept Ex. No. 1.

4. The affidavit also indicates that applicant's Board of
Directors began discussing utilization issues shortly after the date
of acquisition. Said affidavit further indicates that, less than a
year into these discussions, applicant "joined efforts with the Mry
and Richard Dent Foundation, (hereinafter the "Foundation"), another
Illinois not-for-profit corporation, and decided to develop and use
the properties as second- stage housing for the honeless, with on-
site, social service prograns.” Id.

5. The affidavit also indicates that:



A. Applicant held several planning and update
meetings with the Foundation and other comunity
gr oups, bl ock cl ubs, chur ches. etc. after
acquiring the subject properties;

B. Applicant engaged t he services of an
architectural firmthat issued a "Building Survey
and Feasibility Report” [ herei nafter t he
"Report"] on April 9, 1992;

C. The report indicated that the subject
properties were suitable to be rehabilitated,
devel oped and used for second-stage house and
soci al service prograns as pl anned;

D. Applicant "plans” to use the north and east
sections of the forner Engel wood Hospital
Building [which was |located within the conplex
but not on the subject parcels] on a daily basis
as a residential co-operative containing a mx of
efficiency, one, t wo and t hree bedr oom
apartnments, for a total of 38 apartments;

E. The south section of the fornmer Engelwood
Hospital wll be used daily as a facility for
soci al services and conmunity activities;

F. Applicant's plans [for the south section]
call for offices as well as roonms for counseling,
group activities and recreation;

G The rear section of the fornmer Engel wood
Hospital building will be used as a sheltered
wor kshop where handi capped individuals may work
and receive job training;

H Further plans provide that the property
| ocated at 6023 South Geen Street [which is
| ocated within the conplex but is not part of the
subject properties] will be used as a day care
center which will provide a full range of day
care services for single parent famlies and
famlies with working parents;

|I. Said plans further include a pre-school, Head
Start and other after school progranms primarily
serving the nmenbers of the residential co-op

J. O her plans include devel oping the vacant | ot
[wherein all of the subject ©properties are
| ocated] into a park, garden and/or play |ot that



1d.

6.

will minly be used by the fornmer Engelwood
Hospi tal building and of the 6021 and 6033 South
G een Street properties.

The Application for Property Tax Exenption (hereinafter the

"Application") indicates that the subject properties forned a "vacant

parking lot formerly used by Engel wood Hospital" during 1993. Id.

7.

Applicant did not present any witnesses at the evidentiary

hearing. However, its attorney nade a statenent indicating that:

Tr.

pp. 3 -

A. Applicant and the Foundation engaged in
fundrai sing negotiations for approximtely five
years;

B. The Foundation eventually "pulled out" of the
pr oj ect ;

C. Applicant subsequently nmade a nunber of
unsuccessful attenpts to find appropriate funding
through joint ventures wth other charitable
organi zat i ons;

D. Such ventures and other fund raising efforts
had proven wunsuccessful, at l|east as of the
heari ng date;

E. The mai n hospi t al bui | di ng had been
denol i shed at an unspecified date;

F. The denplition resulted from a court case
involving the Gty of Chicago;

G The subject properties were vacant of any
i nprovenents as of the hearing date;

H An unspecified portion of the subject
properties was "again" being used as the parking
lot for the former hospital

4.

CONCLUSIONS OF LAW:

An exam nation of the record established this applicant has not

demonstrated, by the presentation of testinony or through exhibits or



argunment, evidence sufficient to warrant exenpting the subject
properties from 1993 real estate taxes. Accordingly, under the
reasoning given below, the Departnent's determnation that said
prem ses were not "actually and exclusively used for charitable or

beneficent purposes...” within the neaning of 35 ILCS 205/19.7 during
1993 should be affirned. In support thereof, | nake the follow ng
concl usi ons:

Article |IX Section 6 of the Illinois Constitution of 1970

provi des as foll ows:

The General Assenbly by law may exenpt from
taxation only the property of the State, units of

| ocal gover nment and school districts and
property used exclusively for agricultural and
horti cul tural soci eti es, and f or school

religious, cemetery and charitabl e purposes.

The power of the General Assenbly granted by the 1llinois
Constitution operates as a limt on the power of the General Assenbly
to exenpt property from taxation. The GCeneral Assenbly may not
broaden or enlarge the tax exenptions pernmitted by the Constitution or
grant exenptions other than those authorized by the Constitution.

Board of Certified Safety Professionals, Inc. v. Johnson, 112 111l.2d

542 (1986). Furthernore, Article |X,  Section 6 is not a self-
executing provision. Rather, it nmerely grants authority to the
CGeneral Assenbly to confer tax exenptions within the limtations

i nposed by the Constitution. Locust G ove Cenetery Association of

Philo, Illinois v. Rose, 16 I1l1.2d 132 (1959). Mreover, the Genera

Assenbly is not constitutionally required to exenpt any property from

taxation and may place restrictions or limtations on those exenptions



it chooses to grant. Village of Oak Park v. Rosewell, 115 Ill. App.3d

497 (1st Dist. 1983).

Pursuant to its Constitutional mandate, the General Assenbly
enacted the Revenue Act of 1939, 35 ILCS 205/1 et seq. The
provisions of that statute that govern disposition of the instant
proceeding are found in Section 205/19.7 In relevant part, that

provi sion exenpts the following fromreal estate taxation:

Al'l property of institutions of public charity,

al | property  of benefi cent and charitable
organi zati ons, whether incorporated in this or
any other state of the United States ... when

such property is actually and exclusively used or
such charitable or beneficent purposes and not
| eased or otherwise used with a view to profit

A

35 ILCS 205/19.7.
It is well established in Illinois that a statute exenpting
property from taxation nust be strictly construed against exenption,
with all facts construed and debatabl e questions resolved in favor of

taxation. People Ex Rel. Nordland v. the Association of the Wnnebego

Home for the Aged, 40 Il1l.2d 91 (1968); Gas Research Institute v.
Departnent of Revenue, 154 11|. App.3d 430 (1st Dist. 1987). Based
on these rules of construction, Illinois courts have placed the burden

of proof on the party seeking exenption, and have required such party

to prove, by clear and convincing evidence, that it falls within the

appropriate statutory exenption. |nmmanuel Evangelical Lutheran Church
of Springfield v. Departnent of Revenue, 267 IIl. App. 3d 678 (4th
Di st. 1994).



Here, the appropriate exenption pertains to "institutions of
public charity.” 1llinois courts have long refused to apply this
exenpti on absent suitable evidence that the property in question is

owned by an "institution of public charity" and "exclusively used" for

pur poses which qualify as "charitable" within the nmeaning of Illinois
| aw. Methodist AOd People's Home v. Korzen, 39 111.2d 149, 156
(1968).

The Departnment has inplicitly recognized that this applicant is
an "institution of public charity" by basing its denial strictly on
| ack of exenpt use. Due to the paucity of evidence contained in the
instant record, | conclude that this finding was not in error, and
t herefore, should be affirned.

Qur courts have consistently held that it is the actual use of
real estate during the tax year in question, rather than its intended
use, that determ nes whether a given parcel (or, as in this case,
parcels) is (are) exenpt. Thus, evidence that land was acquired for
an exenpt purpose does not elimnate the need for proof of actual use
for that purpose” and therefore, "[i]ntention to use is not the

n

equi val ent of actual use. Antioch Mssionary Baptist Church wv.

Rosewel |, 119 IIl. App.3d 981 (1st Dist. 1983) (hereinafter "AMBC');

Skil Corporation v. Korzen, 32 1ll.2d 249 (1965); Conprehensive

Training and Devel opnent Corporation v. County of Jackson, 261 II1.

App. 3d 37 (5th Dist. 1994).
The present record is conpletely devoid of any conpetent evidence
establi shing actual, exenpt use during 1993. The Affidavit of Use is

technically heresay because the affiant did not testify. However, in



the absence of any sworn testinobny as to use, | mnust give this
document its normal probative val ue.

The affiant, Yvette Goodrich, is president of applicant's Board
of Directors. She repeatedly used the word "wll" when detailing
applicant's project. Ms. Goodrich also used phrases such as "plans

are that" or "plans call for" when describing sane. Based on these
consi derations, | conclude that her affidavit nerely sets forth a
series of speculative suppositions as to what applicant would have
done wth the subject properties if it had been able obtain
appropriate funds.

This record also raises a great deal of speculation about the
fundi ng conponent. The attorney's on-the-record statenent, although
not given under oath, is the sole source of probative information
contained in the record, at least with respect to this particular
t opi c. It indicates that the Foundation had "pulled out" of the
project at an unspecified date and denonstrates that the applicant was
unable to procure substitute financing through joint ventures or other
initiatives.

Business reality dictates that applicant could not have actually
i npl enented even the beginnings of project as conplex as the one
described in Ms. Goodrich'es affidavit w thout appropriate financing.
Moreover, both the Application and the attorney's statenent verify
that the subject properties were entirely vacant, and therefore not
being developed, during a continuous period which (at mninun
included the entire 1993 assessnent year. In these respects then, the

present case is factually distinguishable from Weslin Properties v.

Departnent of Revenue, 157 I1ll. App.3d 580 (2nd Dist. 1987), wherein




the court held in favor of exenpting a large tract of |and that
appel l ant was devel oping (through construction of berns and other
related activities) for use as a health care facility.

This case is also distinguishable from Wslin Properties in that

appel l ant therein ostensibly obtained whatever financing was necessary
to bring its plans into fruition. In contrast, the specul ative nature
of this applicant's evidence falls short of establishing that it
overcame this or any other inpedinments to acconplishing its intended
use during the tax year in question. Based on these distinctions, |
conclude that applicant has failed to prove that the subject parcels
were actually used for exenpt purposes in 1993.

In addition, the prolonged period of vacancy established herein
verifies that the subject parcels were not in exenpt use as a nmatter
of | aw See, AMBC, supra. (Vacant parcel containing boarded up
church which appellant did not wuse throughout assessnment year in
guesti on hel d non- exenpt) . Accordi ngly, t he Departnent's
determ nation denying said parcels exenption from 1993 real estate
taxes shoul d be affirned.

WHEREFCORE, for all of +the above-stated reasons, it is ny
recommendation that Cook County Parcel Nunbers 20-17-414-024 through

and including 20-17-414-032 not be exenpt from 1993 real estate taxes.

Dat e Alan |. Marcus,
Adm ni strative Law Judge
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